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PRELIMINARY.

Your Honors have held in this case that the trial

Court correctly submitted the propositions of fact to

the jury. For the purposes of this petition we will so

concede it. But in so holding your Honors have

omitted to pass upon the main and most important

question raised by the Writ of Review.

The plaintiff in error strenuously contended in its

brief and in oral argument that there was no contract

in writing alleged or proved upon which an action for

damages could be predicated. The record is adequate-

ly preserved on this point. It was raised by objections

to testimony, by a motion for directed verdict, and by a

motion for judgment notw^ithstanding the verdict.

And upon that question we pray this court to pass

judgment.

The trial Court submitted the facts to the jury, but

in so doing it submitted the law to the jury. That was

error. The question of law—absence of an enforcible

contract in writing—stood at the threshold of the case,

and that question of law your Honors have not decided.

I

The proposition for the sale of lumber by the

Lumber Company, dated October 29, 1919, Exhibit 1

Tr. 28-29, even if partially accepted by the Sash &

Door Company was not an enforceable conti'n ct foi-



the reason that it specified no quantities of each item

of material that was therein specified. That prop-

osition omits the very material element of how

much of each particular kind of lumber was

to be purchased; each different kind of lumber

carried a different price. We contend that it

is not a proposition to sell eight cars of lumber.

The language in the proposition is not to exceed eight

cars, and under our Statute of Frauds the amount must

be specified. At most, this is simpty a proposition to

sell one car of lumber. No election is given to the

vendee to decide the number of cars. In the opinion

filed in this cause, this court erroneously states that

the Lumber Company agreed to sell to the plaintiff

at least eight mixed cars of lumber. There is a very

substantial difference between at least eight cars of

lumber and not to exceed eight cars of lumber. Under

a contract to sell at least eight cars of lumber, the

option is with the vendee; under the expression to seli

not to exceed eight cars of lumber, the option is with

the vendor, and we can not be held for more than one

car. We should not be held to pay damages for more

than one car at most. And under the decisions of the

State of Washington, this contract is not enforceable,

and it would appear that it ought not be enforced by

this Court, even for one car.

This was a Washington contract, if a contract it
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was. Section 5826 of Remington's Compiled Statutes

of Washington of 1922 requires a contract for the sales

of goods for the price of fifty ($50.00) dollars, or more,

to be in writing unless the purchaser shall accept and

receive part of the goods, or give something in earnest

to bind the bargain.

The Supreme Court of the State of Washington in

the case of Richardton Roller Mills vs Miller, 99 Wash.

654, as it appears to the writers, has decided this

question in favor of the Lumber Company. It was

held:

''An enforcable sale of 2000 barrels of flour is not

established by telegrams and letters showing only an

offer specifying prices per barrel on different grades, an

acceptance thereof and booking of the order without

specifying quantities, and a subsequent raise in the

price by the seller to which the buyer refused to agree,

especially where, in further negotiations for other ship-

ments, each party claimed a different interpretation of

the correspondence.

''These telegrams and letters do not tell us how much

of each particular kind of flour was to be purchased,

and this manifestJy is an important matter, in view of

the fact of the different prices being quoted for the

different kinds of flour."

There surely can be no difference in principle be-



tween the offer to sell two thousand barrels of flour,

specifying the price per barrel on different grades of

said flour and without specifying the amount of each

grade, and an offer to sell some twelve or fifteen

different items of lumber of different grades specifying

a different price for each grade. The Supreme Court

of this State has held that the flour contract was not an

enforceable contract. If the same principle applies to

the lumber and flour, we are surely justified in asking

this court in view of the Washington authority to

consider this question. We do not feel that the case

has properly been disposed of without that question

being considered and decided.

Jahn c(" Company vs. McClaine, 97 Washington 95,

was an action for damages for the failure to deliver hay

on a contract of purchase, and was based upon the

following correspondence

:

Seattle, Wash., Jan. 8, 1916.

"A. F. McClaine,

Please ship one car Montana timothy at |18 per

ton F. O. B, Seattle, settlement to be on Wash. State

weight grades. W. F. Jahn & Co. to have an option

of 200 tons additional at same price after first car is

unloaded."

''W. F. Jahn & Company,

'Ter W. F. Jahn."
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"Mr. A. F. McClaine, Jr. Jan. 12, 1916.

503 Spokane & Eastern Trust Bldg.,

Spokane, Wash.

Dear Sir:

Referring to the order we gave you on Jan. 8th,

kindly advise how soon we may expect the first car-

load. If the hay turns out satisfactory we would like

to increase our order so as to take on the 400 ton you

have to offer. In any event, please confirm the 200

ton by return mail, and oblige,

Yours truly,

W. F. Jahn Company.

Spokane, Washington, January 13th, 1916.

W. F. Jahn & Company,

Seattle, Washington.

Gentlemen

:

Your letter of the 12th at hand, and would say that

we hope to make shipment on the first car of hay to

you on January 20th or 21st. The shipping point of

this hay, Marion, Montana has very poor train service,

and freight only leaves there one day per week, al-

though I am trying to perfect some arrangements with

the railroad whereby hay will go out oftener from there.

We will ship two hundred tons to you just as fast

as we can get it out, but the balance is already con-

tracted for by another firm, so cannot accept any



increase in your order.

Trusting that the hay will prove satisfactory in every

way, I am,

Very respectfully,

A. F. McClaine,

Per A. F. McClaine, Jr.

Seattle, Washington

Feb. 8, 1916.

Mr. A. F. McClaine, Jr.,

Spokane & Eastern Trust Bldg.,

Spokane, Wash.

Dear Sir:

Kindly advise when we may expect some hay on the

200 ton contract we have with you and oblige.

Yours truly,

W. F. Jahn & Company,

W. F. Jahn.

The Court held the above correspondence con-

stituted a contract for one car load of hay only and

further stated in the opinion

:

"Were the conditions reversed, that is, had the

vendor shipped the 200 tons additional without a

further order and sought to hold the vendee for the

price on a refusal to accept the hay—it is difficult to

see how a recover}^ could have been had."
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In Lewis vs. Elliot Bay Logging Company, 112 Wash.

83, it was held:

''A letter written by the seller of logs, offering to

let the buyer have "fir" at a certain price is insufficient

as a memorandum to satisfy the statute of frauds, since

it failed to designate the quantity to be sold.

"Where a memorandum, signed by the seller of

goods, failed to designate the quantity to be sold, he

cannot be held liable upon the letter of the buyer

which, for the first time, sufficiently designated the

quantity of the subject matter of the sale, since the

seller could not be charged upon a memorandum which

he did not sign. Id.

"The quantity of the subject matter of a sale of

goods being an essential term of the memorandum of

sale, parol evidence is not admissible to show that the

word "fir", used in a letter written by the seller to the

buyer, referred to a raft of logs and the quantity there-

of." Id.

See also Coleman vs. St. Paul d- T. Lum. Co 110

Wash. 259.

In Leesely Bros. vs. Rebori Fruit Co., 144 S. W. 138,

It was held:

"The subject matter of a contract within the Statute

of Frauds must be so described in the memoranda as

to be capable of certain identification."

In American Iron c{: Steel Mfg. Co. vs. Midland

Steel Co. (Ind.) 101 F. 200, it was held:
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''Where a memorandum of sale stated that the size

of steel billets to be delivered should be 4" x 5" or

5" X 5", the seller had the option to deliver either size

and hence a memorandum was not objectionable for

indefiniteness."

In /. T. Stewart & Son v. Cook, (Ga.) 45 S. C. 398, it

was held:

"Where, in an action on a contract for the sale of

certain bales of cotton, the petition fails to allege what

is the customary meaning of such term; and averred

that both round and square bales were sold, and that

the parties made an express verbal agreement as to

the weight thereof, it affirmatively appears that the

contract is partly in writing and partly in parol; and,

where the value of the goods was more than $50.00,

the contract was insufficient under the statute of

frauds.

"Where, in a sale of cotton, the written contract is

silent as to the weight of bales, evidence of the trade

meaning of such term is admissible ; but a verbal agree-

ment that the bales shall be of a particular weight

cannot be shown." Id.

In Borum v. Swift & Co. (Ga.) 53 S. E. 608, it was

held:

"Where, on the trial of an action for the breach of a

written agreement for the sale of a given number of
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pounds of '^ribs" of the value, at the agreed price, of

more than $50.00, the evidence showed that the term

''ribs" is ambiguous, there being several distinct kinds

of ''ribs" known to the trade, and the plaintiff under-

stood from the parol agreement that the ribs referred

to were of a particular kind and of an average weight,

the writing did not sufficiently identify its subject

matter, nor contain the entire agreement, as required

by the statute of frauds, and plaintiff could not re-

cover."

In Fisher v. Andrews, (Md.) 50 Atlantic 407, it was

held:

"A memorandum of sale which omits one of the

terms of the verbal agreement—that the goods sold

"should be as per sample delivered or equal in quality

to sample delivered"—is insufficient under the statute

of frauds, and will not support an action based thereon

for faihng to dehver the goods."

In Maij V. Ward (Mass.) 134 Mass 127, it was held:

"A contract in writing signed by the defendant, a

manufacturer of sheet iron, was as follows: "I hereby

agree to ship you balance of twelve cars sheet iron

which we owed you on a previous arrangement, same

to be agreed upon at prices and terms as below, and

specification not to exceed one car of heavy sizes

heavier than twenty-one gauge and not more than one
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car of thirty gauge. Balance of specification to be

No. 21 to No. 26 gauge, all specifications to be sent us

at rate of one car load per month." Then followed a

list of prices for different sizes per 100 pounds, and

terms of payment. HELD, in an action thereon, in

which it appeared that the iron to which the contract

related was of greater value than $50.00, that there was

no sufficient memorandum in writing, within Gen. St.

c 105, Sec. 5, even as to two car loads, and that the

action could not be maintained.

In the opinion filed in this cause, this court simply

approved the instructions that were given by the trial

court to the jury. The question here presented does

not arise on the instructions. It is a question of law

for the court. The evidence was undisputed, that no

particular amount of each item of lumber was mentioned

in the proposition of sale, no particular number of cars

were mentioned in the proposition of sale. The pro-

position of sale was entirely silent as to the quantity of

each item of lumber, and as to the number of cars

simply stated not exceeding eight cars. We submit

that not exceeding eight cars of lumber does not mean

that the vendor agreed to sell and deliver eight cars.

At most it would simply mean one car, because it is in-

definite and uncertain. Beyond that, it does not say

who shall decide the number of cars, and under the

Statute of Frauds that election would surelv be with
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the vendor, as to everything beyond one car. And it

is not a vahd contract, as to one car under the Statute

of Frauds because it does not designate the quantity of

each particular item of himber that should be embraced

in that one car. This was a Washington contract, and

under the decisions of the Supreme Court of the State

of Washington, that proposition to sell lumber was

not sufficiently definite to make a binding contract,

or to satisfy the Statutes of Frauds.

The plaintiff in error feels that before he is finally

defeated in this action, that this, and other questions

presented by this petition, should be considered and

decided. This court, in the opinion filed, considers

the proof offered by the vendee to the effect that the

vendee signed this contract at the time that it was

executed. That question surely was not in the case

for two reasons, (1) The plaintiff alleged in his com-

plaint that he orally accepted this contract at the time

it was prepared and subsequently confirmed that oral

acceptance in writing. (2). Because the Trial Court

held that the contract was too indefinite and uncertain,

even if signed by both parties at the time of its

execution, to be a binding contract for eight cars.

Surely, under the Statute of Frauds, the acceptance

b}^ the vendee will not make the description of the

property, or the amount offered to be sold so as to

satisfy these Statutes of Frauds any more definite or
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certain. Hence, if it is too indifinite, if signed by

both parties at the time of its execution, to be enforce-

able, it is too indefinite when an order is given by the

vendee. The acceptance by the vendee adds nothing

to the requirements of memoranda that must be

signed by the vendor.

II.

(A) The plaintiff's Exhibit 2 dated November 5,

1919, the so-called order for the first car of lumber, as

shown on Page 30-31 transcript of record, is not an

acceptance or a partial acceptance of the Lumber

Company's proposition to sell lumber.

The Sash & Door Company, after describing the

lumber pretended to be ordered, added to the order the

following designation of sizes, quality and conditions,

none of which are embraced in the Lumber Company's

proposition to sell, and which amounts in law to a new

proposition from the Sash & Door Company to pur-

chase lumber which was never accepted by the Lumber

Company, to-wit:

"All above sizes our finished size. All No. 2 and

Better, soft, old growth, yellow fir, which we under-

stand is practically clear. Length of each items are

to be in equal.proportion of 10-12-14-16 Feet. A very

small proportion of 8/0 will be acceptable.

"We prefer not to have anything longer than 16/0
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because our bins will not permit of longer lengths.

'Tut 5 pes. same length, size and sign in each bundle.

All bundles tied at each end with strong untarred

rope. Are inclosing blue print. Be guided by the

finished sizes specified on our order."

(B) The so-called second order of the Sash & Door

Company for lumber dated November 25, 1919, and

and being Exhibit V and shown on Page 35, trans-

cript of record, was not an acceptance or a partial

acceptance of the Lumber Company's proposition to

sell, and was a new proposition made by the Sash &

Door Company to purchase lumber, and added the

following additional qualities and conditions which

were not embodied in the proposition to sell, to-wit:

''All No. 2 Clear & Better soft old growth yellow fir.

"Lengths of each item Standard Random lengths."

(C) The so-called order for the third car of lumber

by the Sash & Door Company, dated December 3,

1919, Exhibit VI, Tr. 36-37, was not an acceptance or

partial acceptance of Exhibit I, the Lumber Company's

proposition to sell, but added new conditions, quality,

and description of lumber which was not embodied in

the proposition to sell, and amounted in law to a new

proposition which was never accepted by the Lumber

Company; to-wit:

"All No. 2 Clear & Bettor fir. Standard lonaths.
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Soft old growth, yellow fir. Tie all bundles at each

end with strong unstained rope.

'^Sketches attached."

The trial court held that even if defendant in error's

Exhibit I was signed by it that it could not be enforced

against the plaintiff because of indefiniteness and lack

of mutuahty. (Tr. 47-48 & 81).

But further held that if the jury found that said

Exhibit I was an offer for sale to be in force until

the following March 1st, that it ^\'ould be binding to

the extent that it was accepted before being cancelled

by plaintiff in error, and submitted to the jury the

right of defendant in error to recover for the three cars

ordered by defendant in error, as shown by defendant

in error's Exhibit No. 2, 5, and 6.

There is nothing in Exhibit I that offers to sell the

Sash & Door Company's finished sizes. Or to sell

all No. 2 lumber and Better, or soft old growth yellow

fir, or lumber that is practically clear, and no offer to

sell lengths of each item in an equal proportion of 10-

12-14 and 16 Feet, and no offer to furnish a very small

portion of 8-0. Neither is there anything in the pro-

position offering to the Sash & Door Company nothing

longer than 16-0, or to furnish lumber in short lengths

to fit the bins of the Sash & Door Company. Neither

did the Lumber Company propose to put five pieces
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same length, size, and sign in each bundle. Nor did

the Lumber Company propose that all bundles should

be tied at each end with strong untarred rope, nor to

be guided by the finished sizes specified in the order

of the Sash & Door Company.

It is the well settled law that the acceptance of an order

must be unequivical and unconditional. The acceptance

must he as broad as the order. Can it be said that the

conditions and requirements made in that order for

the first car comply with the order? Can it be said

the Lumber Company offered by implication in the

face of the Statute of Frauds to do all those things that

the Sash & Door Company requires to be done? Can

it be said that these additions and designations of

quality and condition are not material? Or that it

is the duty of the Lumber Company to ignore them and

fill the order the same as though they had not been

embraced in the order? Is it a plain and unconditional

partial acceptance of the proposition to sell? And, is

it not in plain terms, and an additional requirement

from the Lumber Company to anything that is con-

tained in their proposition to sell? Is it not a new

proposition from the Sash & Door Company, and if so,

when, where, and how was it accepted?

The same is true of the additional requirements in

Exhibit V, the order for the second car. The Lumber

Company did not offer to sell all of this lumber No. 2
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clear and Better, soft, old growth, yellow fir. Neither

did they offer to sell lengths of each item Standard

Random lengths.

Exhibit VI, the order for the third car, is subject to

the same objections. Nowhere in the offer to sell

Exhibit I, is it stated that the Lumber Company

would furnish all No. 2 clear and Better or Standard

lengths, or soft, old growth, yellow fir, or to tie all

bundles at each end with strong unstained rope.

Each of said orders, by reason of the additional

conditions added thereto, instead of being an accept-

ance or partial acceptance of the offer to sell, amounted

in law to a rejection of said offer.

''The acceptance of an order for goods must be an

unequivocal unconditional acceptance of the very items

of the order." Williams v. Emerson-Brantingham

Implement Co. (Mo.) 198 S. W. 425.

"Offer made by one party must be accepted without

qualifications, and if any variation from offer is made

by accepting party, variation must be unequivocally

adopted by party making first offer before contract

can be made."

Kehlor Flour Mills Co. v. Linden d' Lindstroem,

(Mass.) 119 N. E. 698.

''Ordinarily annexing condition to acceptance of
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offer is regarded as rejection of original offer and mak-

ing of a new counter offer, which must be accepted

without departure from terms or there is no contract."

Id.

''Where an offer for the sale of goods is made by the

seller, and the purchaser makes a conditional accept-

ance, the seller, not having received an unequivocal

acceptance, may withdraw his offer." Brown v.

Jackson (111.) 207 111. App. 352.

"Where so-called contract for sale of coal had been

formally signed, buyer's contemporaneous written

qualification of kind of coal to be furnished, returned

with contract, though written on separate paper, was

as much a part of proposed contract as if written in-

to contract on same paper."

National Rosin Oil & Size Co. v. South Atlantic Coal

Co. (Ga.) 97 S. E. 559.

"Where an offer to sell is made by mail, no contract

results if the acceptance is coupled with any condition

that varies or adds to the offer to sell."

Netherwood v. Raymer, (Wis.) 253 F. 515, Judgment

affirmed Raymer v. Netherwood 257 F. 284.

"Where defendant by letter offered an indefinite

quantity of boards at certain prices for different

grades, and plaintiff's leter in reply did not unqualified-

I
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ly accept the offer but ordered a minimum quantity

and added terms not referred to in offer, there was no

mutual assent of parties to the same thing in the same

sense, and hence no contract."

C. W. Cochran Lumber Co, v. Paterson & Edey

Lumber Co. (Ala.) 80 So. 448.

''The seller's offer must be accepted by the buyer

unequivocally, unconditionally, and without variance

of any sort." Pennsylvania Fire Ins. Co. v. Sorrells,

(Ga) 98 S. E. 358.

"Where defendant offered oats" even wt. bags for

Dec. shipment" at a named price, and plaintiff ordered

shipment "about the 17th day of November" of a car

oats "Sacked 5 bu. to sack," and one car Dec. 1st, and

one car Dec. 15th, the acceptance qualified the pro-

visions, and there was no contract."

Broume Grain Co. v. Walker, (Tex.) 206 S. W. 859.

"Where it is claimed that a seller has become bound

by a buyer's acceptance of his offer, it must appear

that the offer was accepted unconditionally and with-

out variance."

Saluda Wholesale & Warehouse Co. v. J. M. V.

Rooney & Co. (Ga.) 99 S. E. 542.

"For a contract of purchase to become effective

when entered into by mail, the offer to buy must be
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accepted unequivocally, unconditionally, and without

variance."

Mathews v. American Textile Co. (Ga.) 99 S. E. 308.

''For a contract of purchase to become effective

when entered into by mail, the offer to sell must be

accepted by buyer unequivocally, unconditionally, and

without any variance."

Bunn V. Greeman, (Ga.) 101 S. E. 393.

''If seller elects to assent to and acquiesce in buyer's

change or modification of an offer to sell, or his counter

proposition the contract as so altered becomes binding

in its entirely on each of the parties thereto, as their

minds have met and assented to same thing in the

same sense, in view of Civ. Code 1910, Sec. 4231."

Id.

"While a contract may be made by telegram, those

between a broker, offering to buy flour for plaintiff, and

defendant's telegrams, offering to sell on different

terms, did not constitute a complete contract between

plaintiff and defendant, where defendant's offer was

not accepted unequivocally, unconditional,y, and with-

out variance, and where there was no mutual assent

of the parties to the same thing in the same sense."

Moultrie Grocery Co. v. Charleston Milling Co. (Ga.)

102 S. E. 31.
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"An order for several carloads of goods to be de-

livered prior to June 1st "as ordered out by me" was

not accepted by letter stating in reference to delivery,

"for scattered shipment, February to May inclusive,"

the expression "as ordered out by me" meaining

"when ordered out by me and in quantities ordered out

by me prior to June 1st", and the term" for scattered

shipment, February to May inclusive," as used by

seller, meaning that a certain amount should be shipped

each month; the minds of the parties never having

met."

Shane Bros. & Wilson Co. v. Barrett. (Ind.) 124 N. E.

780.

"A letter confirming a sale of goods at "81 cents,

and down as with the previous lots. Terms cash on

arrival, subject to usual inspection"—did not authorize

any discount for cash, and was uot accepted by the

buyer's letter stating that "we accept same at the price

3^ou make of 81 cents per foot **** and down, terms 5

per cent discount, cash on delivery."

Malis V. Knapp & Baxter, 188 X. Y. S. 5.

"Defendant offered 200 sacks of rice at $5.75 f. o. b^

point of shipment, to which plaintiffs replied: "ship

170 sacks rice. Instructions in letter"—in which they

directed shipment of that quantity, and added: "You

understand this is all Honduras rice, second year,
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highly graded, at $5.75 per sack." Held, that plain-

tiff's acceptance by wire did not constitute an accept-

ance of $5.75 ''per sack."

D. S. Cage Co. v. Black (Ark.) 134 S. W. 942.

"In an action for the price of ice, it was error for the

court to refuse plaintiff's request for an instruction

that if plaintiff offered to sell for a stated price for a

year, and defendant did not agree to buy for any

stated period, there was no contract."

Woodbridge Ice Co. v. Semon Ice Cream Corp. (Conn.)

71 A. 577.

"Defendant in New York, wrote to plaintiff, in

Cincinnati, referring to a mailed sample of bay rum,

quoted to plaintiff at 75 cents per gallon in barrel

lots and stated that it had decided to make a flat price

of 70 cents to jobbers, that all defendant's goods from

invoice arriving July 20th had been sold, and that

defendant had orders for most of the invoice of their

next steamer, due July 27th, and "should you favor us

with your order, we will ship same in the order which

we receive it with others." Held, that such letter did

not constitute an offer to sell any definite quantity

of bay rum, and was at most an invitation for an order,

which defendant might reject or accept, so that a tele-

gram ordering bay rum pursuant to such letter, dis-

patched before plaintiffs had received subsequent
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letters withdrawing defendant's invitation, did not

constitute a contract sale.

Stein-Gray Drug Co. v. H. Michelsen Co. (N. Y.)

116 N. Y. S. 789.

^'An owner of a half-hide jneasuring machine adver-

tised it for sale as an "S. measuring machine," and,

in correspondence with a prospective purchaser, agreed

to sell an S. measuring machine, as described in the

advertisement. The prospective purchaser, however,

referred to it in his letters as an ''S. whole-hide measur-

ing machine," which he subsequently claimed was

worth much more than the agreed price, and agreed

to buy a whole-hide measuring machine. Held that

the minds of the parties did not meet on the article

sold, so as to sustain a claim of the purchaser for dam-

ages for breach of the contract after he had kept the

machine and sold it."

Claries Holmes Mach. Co. v. Chalkley, (N. C.) 55

S. E. 524.

"Acceptance of an offer for the sale of eggs held

not in the terms of the offer, and insufficient to form

a contract."

Young's Market Co. v. Pioneer Produce Co. (Dan.)

192 F. 822.

"Plaintiff offered to sell defendant cement on certain
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specified terms. Defendant accepted such offer, with

an additional provision that the cement should pass

specifications of the department of highways of the

borough of Brooklyn, adding that a certain paving

company would guarantee defendant's account.

Plaintiff, after having received such letter of accept-

ance, shipped a small portion of the cement, and re-

plied that the contract was acceptable to it, and would

become effective as soon as plaintiff received the

written guaranty from the paving company, which was

never given. Held that the shipment of the cement

prior to the sending of plaintiff's last letter did not

consititute an unconditional acceptance of the pro-

position as modified by defendant, and the terms of

plaintiff's last letter never having been fulfilled, there

was no meeting of minds sufficient to constitute a

contract of sale."

National Trading Co. v. Vulcanite Portkmd Cement

Co. (N. Y.) 159 F. 403.

''Any qualification of, or departure from, the terms

of an offer to sell, invalidates the offer, unlss agreed

to by the person making it."

D. S. Cage Co. v. Black (Ark.) 134 S. W. 942.

"Where defendant offered to sell a car of oats at 42

cents if plaintiff would accept the city scale weights,

plaintiff's reply, requesting defendant to rush the sliii)-
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ment, but demanding an affidavit attached to the scale

weights, would not create a binding contract."

Porter v. Gossell, (Ark.) 166 S. W. 533.

''An acceptance by a buyer of an offer of a seller to

be binding on the seller must be unconditional and

without variance."

Phinizy v. Bush. (Ga.) 59 S. E. 259.

''An offer to sell and deliver 5 bales of cotton during

September and 10 bales during October, is not accepted

by demands for the delivery of 5 bales on September

4th and 10 bales on October 2nd."

Timmons v. Bostwick, (Ga.) 82 S. E. 29.

"A proposition to sell must be accepted in the very

terms in which the proposition is made, and, where

any qualifications or conditions are added to the

acceptance, the offer is not accepted, and no contract

is made."

Postal Telegraph Cable Co. v. Louisville Cotton Oil

Co. (Ky.) 122 S. W. 852.

"A proposal to accept an offer for the purchase of

cotton on terms varying materially from those offered

is a rejection of the offer, and does not create a con-

tract binding the purchaser."

Judgment (C. C. 1902) 116 F. 537, affirmed. John-
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ston V. Fairmont Mills, 129 F. 74 (S. C.)

"Where an offer to sell machinery was returned to

the seller marked by the buyer as accepted, but con-

taining material modifications of the terms inter-

lined by the buyer, the offer was rejected, and no

contract was consummated."

Saco-Lowell Shops v. Clinton Mills Co. (Mass.) 277

F. 349.

"A contract of sale must arise from the acceptance of

the last stated terms, and the acceptance must be

indentical, in order to bring the minds of the parties

together."

Frick & Lindsay v. Johnstown & S. Ry. Co. (Pa.)

115 A. 837.

The additional items of quality and condition of the

goods ordered in each of these three cars over and

above the conditions and requirements of the pro-

position of the Lumber Company to sell, prevented an

acceptance or partial acceptance by these orders or

either of them. The minds of the parties never met,

and there was no mutuality in this alleged contract.

The Lumber Company could not have tendered to

the Sash & Door Company these three cars of lumber

and recovered damages for the non-acceptance thereof.

This question does not arise on the instructions of
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the court. The question is presented by undisputed

evidence and was and is a question of law, for the

court. The opinion written by this court does not

consider this question. As it appears to the writer,

the courts universally hold that the vendee in this

case did not accept or partially accept the offer of the

Lumber Company. The question here presented

seems to have merit. In the light of the authorities it

surely is not frivolous; and we feel that before the

Lumber company is defeated in this action, the

question presented bj^ this petition should be con-

sidered and decided.

Some thirteen days before the Sash & Door Company

gave their order for the second car, and immediately

after receiving the order for the first car, the Lumber

Company wrote the Sash & Door Company declining

to fill that first order. Vendee's Exhibit III, trans-

cript of record 31. That letter is an express repudiation

of the order for the first car. The law would seem to

I'equire an express acceptance of that order by the

vendor. It is true that Exhibit III does not refuse to

fill that order on the grounds herein discussed, but it

refuses to fill the order when the law requires an ex-

press acceptance of the new conditions embodied in the

order, and refuses to fill any orders unless they con-

tain at least two-thirds of base, either 6 or 8, or both,
;

and refuses to ship an}^ specified lengths at the price
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quoted. The fact that the Lumber Company did

not give the specific reasons here assigned, for refuse-

ing to fill that order would seem to be immaterial.

The law required an express acceptance of those orders

in order to satisfy the Statute of Frauds. The third

order written subsequent to Exhibit III, ordered

18,000 feet of base and 83,000 feet of moulding, cas-

ing, lattice, modoc, and quarter-round. It is an order

directly in the face of the cancellation of that kind of

an order by Exhibit III.

Ill

The order Exhibit 1 offers mouldings subject to their

ability to get out at 40 cents per inch for 100 lineal

feet. The first order, Exhibit II, among other things,

calls for 15,000 feet of moulding, The third order,

Exhibit VI, calls for 20,000 feet of moulding in express

terms. Damages for the failure to ship this mould-

ing is included in this judgment for $1320.60.

We respectfully submit that we are not liable for

damages for the failure to ship that moulding. There

is no showing that we had any ability to get out the

mouldings, and no presumption of that fact. We made

no unconditional offer to sell moulding. Hence, there

could be no contract to sell moulding by simply giving

an order for moulding. There is no liability for damages

except for the breach of a valid existing contract.
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We further submit that we are under no obHgations

to fill the order for the first car omitting the moulding

therein, or to fill the order of the third car omitting the

moulding that was in that order. This question

arises on the undisputed evidence and was not a

question of fact for the jury, and it would seem to

not be frivolous. If there was no liability for the

moulding, there was no breach of the contract for which

the Lumber Companj^ was liable for damages. That

fact would deprive the contract of mutuality, prevent-

ing a concurrence of the minds of the parties and

prevent the proposition and orders from being an en-

forceable contract.

This question was not considered in the opinion

written by this court.

Respectfully submitted,

TUCKER HYLAND & ELVIDGE,

Attorneys for Plaintiff in Error.

We, Wilmon Tucker, Ivan L. Hyland and Ford Q.

Elvidge, and each of us, do hereby certify that in our

Judgment the foregoing Petition for Rehearing is well

founded and that it is not interposed for delay,

WILMON TUCKER,

IVAN L. HYLAND,

FORD Q. ELVIDGE.




